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UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA : 


Appellants John. L. Bailey and Cleveland Burgess request reconsideration 


by the U.S. Court of Appeals for the District of Columbia sitting en bane of the 


decision in United States v. Bailey and Burgess, Nos. 22431 and 22432 decided 


on March 20, 1970, by a three-judge panel affirming Appellants’ convictions. 
Appellants were convicted in August 1968 in a jury trial of robbery and 

assault with a dangerous weapon. Mr. Bailey was also convicted of possession of 

a sawed-off shotgun. The Government's case rested on the uncorroborated testimony 

of a single eye-witness. The trial court ruled that evidence of Burgess's 1959 

housebreaking and larceny convictions and Bailey's 1962 attempted housebreaking 

conviction would be admissable if the defendants took the stand. As a result of 


that ruling, neither defendant testified. 


Appellants contended in this Court that the admission of evidence of a 


defendant's prior crimes pursuant to 14 D.C. Code Section 305 for the purpose of 
impeachment violates the Fifth and Sixth Amendments to the Constitution of the 
United States.! The Court decision of March 20, 1970, recognized that the issue 
on appeal raised questions of exceptional importance with respect to principles 
established in Luck v. United States , 121 U.S. App. D.C. I5I, 348 F.2d. 763 (1965) 
and cases following it. Judge Fahy, who wrote the decision of the panel, was of 

- the opinion that evidence of prior crimes could not be barred on constitutional 


grounds because of Spencer v. Texos, 385 U.S. 554 (i967) but that such action 


| Appellants also contended that the trial court abused its descretion under 
Luck by failing to properly weigh the factors of prejudice and the relevance of 
the convictions to truthfulness and the need for Appellant's testimony . 


2 


might be accomplished through exercise of the supervisory power of the court. 
While recognizing that Appellants’ position had substantial support, Judge Fahy 
expressed reluctance to discard Luck and the many cases following it without the 
concurrence of the full court: 

"the deep involvement of our court as a whole in the 

problem would require the exercise of this supervisory 

power if at all to be undertaken en banc." United 


States v. Bailey and Burgess, Nos. 22431 and 22432, 
March 20, 1970 at pages I3-14. 


Appellants request rehearing of the case en bane for the following reasonés> 


1. The court misinterpreted the meaning of Spencer v. Texas in light of 
subsequent Supreme Court decisions in Burgett v. Texas, 389 U.S. 109 (1967) and 
Bruton v. United States, 391 U.S. 123 (1968). It completely failed to consider the 
teaching of Ferguson v. Georgia, 365 U.S. 570 (1961). Far from finding itself 
foreclosed by decisions of the Supreme Court, this Court is impelled by Siuiems 
Court precedents to hold that appellants’ rights to due process and a fair trial were 
fundamentally violated by the trial courts’ ruling that evidence of prior crimes could 
be introduced before the jury if the defendants elected to testify. Limiting instructions 
cannot be relied upon to mitigate the invariable prejudice which evidence of prior 
crimes, especially of similar offenses, creates in jurors’ minds. Thus the trial court's 

Judge Tamm did not concur in that portion of Judge Fahy's cotntoniwtich dis- 
cussed the constitutional and supervisory power issues. He did not, however, file 
a separate opinion. The third member of the panel, Judge MacKinnon, concurred 


in the disposition of the case but filed a separate opinion expressing his view that any 
broadening of Luck v. United States would be unwise. 


3 ellants are limiting their request for rehearing en banc to consideration of 
P ig q ig 
the due process and fair trial issues. They are not asking review of the exercise of the 
trial court's discretion under the existing Luck doctrine. 


ruling effectively deprived appellants of the opportunity to testify -- a right 
guaranteed by the Constitution. y 

2. In the exercise of its supervisory powers, this court should adopt the 
rule on impeachment developed by the American Law Institute and the Commission 
on Uniform State Laws. Five years of experience under the Luck doctrine and the 
recent instructions of the Supreme Court in Bruton no longer permit reliance on the 
fiction that limiting instructions cure the inevitable prejudice which mention of the 
accused's criminal past intrudes into a jury's determination of his guilt or innocence. 
Far from merely permitting the jury to accurately assess an accused's credibility, such 
evidence tends to tip’ the balance towards conviction andaffords an undue advantage 
to the Government. Basic principles of a fair trial were obliterated when appellants 


were forced to either forego their right to testify or permit the jury to learn that they 


had been convicted of similar offenses in the past. 


Both the importance of the issues and the need for uniformity of decis ions 


within the circuit require determination by this Court as a whole. 


1. Supreme Court decisions impel a determination that the introduction of an 
accused's prior convictions for impeachment violates his constitutionally 
guaranteed rights to due process and a fair trial. 


Part Il of the: opinion in United States v. Bailey and Burgess, Nos. 22431 


and 22432, March 20, 1970, concedes that "the evidentiary rule (admitting evidence 


of prior offenses for impeachment purposes) is .... clouded by doubt that a jury 


n4 


can or will limit their mental processes as the rule requires."" The opinion recognizes 


4 United States v. Bailey and Burgess, slip opinion, p. 8 


that Bruton v. United States, 391 U.S. 123 (1968) held that in some situations "the 
risk of the jury's ability (to follow instructions) is so great and the consequence of 
failure so fatal to the defendant, that these practical and human limitations cannot 
be ignored: 'the effect is the same as if there had been no instruction at all ~ ws 
The opinion concludes, however, that Spencer v. Texas, 385 U.S. 554 (1967) 
"is a barrier against a decision by us that the impeaching rule when administered 
in accordance with our decisions is violative of appellants' constitutional rights"© 
because the facts of this case appeared closer to those in Spencer than to those in 
Bruton.” This determination is plainly erroneous; the Supreme Court's decision in 
Bruton necessarily overruled Spencer. 

In Spencer, the majority opinion relied on Delli Paoli v. United States, 
352 U.S. 232 (1957) in support of the proposition that the Constitution 2 8 


infringed where evidence of a prior conviction is admitted with limiting instructions. 


Jackson v. Denno, 378 U.S. 368 (1964) was held inapposite. One year later, in 


Bruton, the Court overruled Delli Paoli, relying on Jackson v. Denno. 


The decision in Bruton expressly negated the rationale of the majority in 


Sid. atp. 13. 
6 United States v. Bailey and Burgess, slip opinion, p. II 


7 Appellants dispute this conclusion. In Spencer the defendant was charged under 
a recidivist statute and evidence of prior convictions was introduced to prove the 
prosecution's case. The evidence was held admissable as part of the case in chief 
against the accused. Bruton involved admission of a co-defendant's confession. Just 
as evidence of prior crimes are not admissable against the accused on the question of 
guilt, a co-defendant's confession is not admissable against the accused on that issue. 
Both in Bruton and the case at hand, extremely prejudicial evidence -- not admissable 
to prove the Government's case against the accused -- was introduced with reliance 


which must be followed in determining the constitutional question here presented. 
The majority opinion in Spencer has been sharply criticized.? Even more 
significantly, it was repudiated by the Court itself during the very next term in 
Burgett v. Texas, 389, U.S. 109 (1967). In Burgett, as in Spencer, a defendant 
was charged under Texas recidivist procedures which enabled allegations of prior 
crimes to be included in the indictment and proved at trial. During the trial 
proceedings, it developed that the prior convictions were obtained without affording 


defendant his right to counsel, and the prosecution was not permitted to use these 


convictions to prove the allegations of recidivism. The jury was instructed not to 


consider the prior offenses for any purpose in arriving at a verdict. Nevertheless, 
the Supreme Court held that the conviction must be reversed. 

The majority opinion in Burgett attempted to distinguish Spencer, pointing 
out that in Burgett the convictions were constitutionally infirm and therefore 
inadmissable. Such a distinction is spurious. In Spencer, prior convictions could 
be introduced only on the recidivist question. The jury was instructed to ignore 
the convictions on the issue of guilt. In Burgett, no enhanced penalty could be or 
was imposed because of the infirmity of the prior convictions, and the jury was 
similarly instructed to ignore them.. Nevertheless, the Court refused to agree that 


the instructions to the jury to disregard all mention of the convictions cured the 


9 See, Constitutional Problems Inherent in the Admissability of Prior Record 
Conviction Evidence, 37 U. Cin. L. Rev. 


inherent prejudice and made the error harmless. Precisely because it aoe 
that the jurors would be unable to ignore evidence of past convictions, the Court 
held that the admission of such evidence required reversal saying: 
"the admission of a prior criminal conviction which is 
constitutionally infirm under the standards of Gideon v.. 


Wainright is inherently prejudicial and we are unable to: 


say that the instruction to disregard it made the constitu- 


tional error 'harmless beyond a reasonable doubt'...." ‘s 


There is, moreover in Ferguson v. Georgia, 365 U.S. 570 (196) additional 
precedent on the constitutional issues mandating reversal of appellant's convictions. 
The arguments of the concurring Justices Frankfurter and Clark as well as the 
history of the disqualification statutes set out in the majority opinion demonstrate 
that the denial of the right to testify deprives a defendant of due proces This 
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right has been recognized in this circuit. In Poe vs United States, the court held: 


"An accused in a criminal trial has the right to testify in 
his own behalf. This right is guaranteed by the Fifth 
and Sixth Amendments to the Constitution and by Federal 
statute, 18 U.SC. Section 3481." 
Decisions of this court recognize that the effect of the impeachment rule is 
to keep defendants from the stand !! Appellants Burgess and Bailey, faced with a 


choice of exposing the jury to extremely prejudicial evidence or foregoing the 


opportunity to present their story, were effectively denied the right the testify in 


10 993 F. Supp. 173, 176 (D.C.D.C. 1964) affirmed 352 F.2d. = (D.C. 
Cir. 1965). : 


ll See, e.g.; United States v. McCord, -U.S. App. D.C.-, 420 F.2d. 255 
(1969); Brown v. United States, 125 U.S. App. D.C. 220, 370 F. nae 242, 244 
CO a 


Spencer. After Bruton, it can no longer be said that the defendant is adequately 
protected by limiting instructions for the likelihood that the jury will be swayed 
by his prior record in determining his guilt or innocence of the offense charged. 
In Bruton, the Supreme Court recognized that where the inability of jurors 
to ignore evidence vitally affected fundamental rights of a defendant, the courts 
were not permitted to rely on limiting instructions and the prejudicial evidence 
must be excluded. This is precisely the situation presented here. The inability 
of jurors to disregard evidence of prior crimes -- evidence which may not be intro- 
duced on the issue of guilt or innocence precisely because it is overwhelmingly 
persuasive and prejudicial -- fundamentally taints that crucial determination. 
Admission of evidence of prior offenses is not to be classified as a minor: matter -- 
such as “admission of inadmissable hearsay" which Bruton concedes may be capable 


of correction by limiting asmectionte Over 20 years ago, in Michelson v. United 


States, 335 U.S. 469, 484-5 (1948) the Supreme Court explained that evidence 


of prior crimes and the admissions of a co-defendant stood on the same footing 
with respect to the difficulty experienced by the jury in following the judge's 


limiting instructions. It is therefore apparent that Bruton provides the guidelines 


—— eee 


(Footnote 7 cont.) on limiting instructions to cure the prejudice. If one is to 
consider the need for introduction of the evidence -- a factor crucial to the decision 
in Spencer -- a far greater justification for allowing such evidence is found in 


Spencer than in either Bruton or the case-at-hand. 


SBeuton v. United States, 391 U.S. at 135. 


their own defense. 


It is therefore apparent that the three-judge panel seriously erred in 


refusing to find that the trial court's ruling violated appellants’ constitutional 

tights. These constitutional principles are so basic and important to the American 

judicial system that reconsideration of these issues by this court as a pole is 
indicated. 

Il. This court should, in the exercise of its supervisory powers, exclude evidence 
of an accused's criminal record for impeachment except where he introduces 
affirmative evidence of good character. 

There is a compelling need for this court to review and reconndar the 
practice of permitting introduction of an accused's prior crimes as Taneceuments 
In Luck v. United States, 121 U.S. App. D.C. ISI, 348 F. 2d. 763 (1965), the 
court recognized that the American criminal trial system was seriously impaired by 
placing the defendant in a position where he was forced to forego testifying before 
the jury for fear of prejudice founded upon his prior misdeeds. Rather than hold 
such evidence inadmissable as impeachment, a "lesser step" was taken -- requiring 
the trial judge to weigh the need for the defendant's testimony and the prejudicial 


effect of impeachment against the jury's need to know of prior convictions in order 


to weigh the accused's credibility. Even so, it was conceded that the better course 


I2 It has been suggested that adjustments of the evidentiary rules governing 
use of prior convictions for impeachment need not be resolved by resort to 
the Constitution, but may be achieved through use of the court's supervisory 
power. See, United States v. Bailey and Burgess, slip opinion at pp. 13-14; Weaver 
v. United States, -U.S. App. D.C.-, 408 F.2d. 1269, 1273, at n. 6 (1969); Luck 
v. United States, 348 F. 2d. 748-49 at n. 8. 


would probably be to:hold prior convictions totally inadmissable for impeachment 
purposes./° % 

Almost five years has elapsed since Luck was decided: During this time, it 
has become increasingly apparant that the palliative it offered is ineffective in 
curing a serious lack of fundamental fairness of the judicial system. Opinions 
of this court have repeatedly recognized that knowledge of an accused's prior 
convictions prejudices the ood and that fear of this prejudice often keeps the 
accused from taking the stand -- even where he has no defense other than his 
testimony. 

Even more importantly, however, the Supreme Court in Bruton v. United 
States, has demolished the underpinnings upon which the Luck doctrine rests. 


The assumption upon which Luck rests is that judicial instructions may cure due process 


violations. Bruton holds that the prejudice of introducing inadmissable evidence 


of guilt cannot be cured by limiting instructions. And it cannot be gainsaid that 


evidence of a defendant's criminal record is inadmissable evidence of guilt -- indeed, 
the inadmissability of the evidence on the issue of guilt is precisely the reason for 
the limiting instruction. 


The admission of prior convictions for impeachment impairs the accused's 


13 See Gorden v. United States, 127 U.S. App. D.C. 343, 383, F.2d. 936, 941 
(1967); Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d. 242, 244 (1966). 


ss Empirical data has been developed illustrating the extent and nature of this 
prejudice. See Constitutional Problems Inherent in the Admissability of Prior 


Record Conviction Evidence, 37 U. Cin. L. Rev. 168 (1968). 


right to a fair trial in other ways. Both the Constitution and the statutes es tablish 
his right to testify in his own sapere Yet this right is effectively abrogated 
where a defendant has a criminal record, particularly where similar crimes are 
-involved. It has, therefore, been observed that "the impeachment docine thus 


effects an anamalous distinction between defendants with and those without a 
16 


criminal record...." 


Furthermore, admission of such evidence raises the question of whether the 


defendant is deprived of his privilege against self-incrimination, The situation 
has been described as follows: 


"If (a defendant) does not testify, his silence creates an inference 
of guilt in the minds of the jury, even though the prosecutor 

is not permitted to comment on his failure to testify. Conversely, 
if he does testify, his prior convictions will be introduced into 
evidence to impeach his credibility ... (the) privilege (against 
self-incrimination) allows the defendant to remain silent if 

his testimony would incriminate him. The correlative privilege 
is that the defendant can testify without subjecting himself 

to incrimination when remaining silent would prejudice him. 
This right is abridged for a defendant with a criminal record 
because he cannot testify without having his criminal record 
introduced into evidence, which consequently incriminates him. 


ul7 


I5 See discussion at page 8 supra. A defendant's competency to testify in 
federal criminal trials was established under 18 U.S.C.A. Section 3481, first 
enacted in 1878. No mention is made in Section 3481 of the use of prior convictions 
for impeachment. The relationship of this provision to 14. D.C. Code Section 305, 
enacted in 1901 is unclear. As was noted in Blakney v. United States, 397 F.2d. at 
650 (concurring opinion) the purpose of Section 305 was the removal of the ancient 
common law disqualification of persons with criminal records from testifying in criminal 
or civil matters (Apparently already removed with respect to criminal cases by 
Section 348l) and there is no relevant legislative history. | 


16 Other Crimes Evidence at Trials: Balancing and Other Matters, 70 Yale L.J. 
763, 776 (1961). 


I7 37 U, of Cin. L. Rev. at p. 179. 


These issues are particularly important today when the integrity of the 
American judicial system is under fire. A defendant -- often unsophisticated and 
poorly educated -- can scarcely feel that he has had his proverbial ‘day in court" 
when he is forced to sit -- effectively shackled by the impeachment rule -- unable 
to tell his side of the story to the jury. 

Moreover a realistic appraisal of the defendant's position can scarcely 
support the often advanced contention that a jury will give unwarranted weight to 
a defendant's testimony unless they know of his criminal record. It is agreed that 
"(w)e can expect jurors to be naturally wary of the defendant's testimony even though 
they may be unaware of his past conduct."!8 Indeed, permitting the use of such 
testimony often results in the jurors giving undue weight to the Government's case.!9 
Moreover, the trial judge specifically cautions the jury to consider the defendant's 
interest in the outcome of the case. 

It is recognized that the rule as it presently stands gives an unfair weapon -- 
and one invariably used -- to the Government. "Prosecutors today urgently need 
greatly expanded resources to investigate and present criminal cases effectively. 


But the legislature should face up to these needs rather than to remain content with 


8 
Brown v. United States, 370 F. 2d. at p. 244. 


y Recently this court had occasion to reverse a conviction of appellant John L. 
Bailey finding that there was insufficient evidence of his participation in the crime. 
The court observed: “Appellant's conduct, as portrayed in the view most favorable 
to the Government, amounted to presence at the scene of the crime, slight prior 
association with the actual perpetrator, and subsequent flight." It is significant 
that evidence of two prior criminal convictions was introduced on impeachment when 
Mr. Bailey chose to testify. It is reasonable to conclude that the jury was in fact 
swayed by Bailey's prior criminal record. Bailey v. United States, U.S. App. D.C. 
Al6 F. 2d. HI0, IIS (1969). 


cut-rate convictions gotten with the aid of prior criminal records "20 


For many years both the American Law Institute and the Commission on 
Uniform State Laws have recommended that evidence of an accused's criminal 
record should not be admissable for impeachment unless he has introduced affirmative 
evidence supporting his credibility. Under the rule advanced by these commentators, 
the jury should consider a defendant's guilt or innocence without prejudigial knowledge 
of his past misdeeds. 

The adoption of a similar rule is an appropriate exercise of this Court's 
supervisory powers. Describing the scope of those powers, the Supreme Court has 
observed: 

"The principles governing the admissability of evidence in federal 
criminal trials have not been restricted, therefore, to those 
derived solely from the Constitution. In the exercise of its 
supervisory authority over the administration of criminal justice 
in the federal courts ... this Court has, from the very beginning 
of its history, formulated rules of evidence to be applied in 
federal criminal prosectuion ...And in formulating such rules 

of evidence for federal criminal trials the Court has been 

guided by consideration of justice not limited to the strict 

canons of evidentiary relevance." 


Use of the supervisory power as a means of dealing with cases where 


evidence of a defendants past crimes was "almost certain" to prejudice the jury has 


been exercised by the Supreme Court itself. In Marshall v. United States, 360 U.S. 


20 Blakney v. United States, 397 F. 2d. at 650. 


2! McNobb v. United States, 318 U.S. 332, 341 (1943). Similar authority resides 
in this court with respect to federal cases in this district. See Jones v. United 
States, II9 U.S. App. D.C. 284, 342 F. 2d. 863 (1964)(en banc); Smith v. 
Katzenbach, 122 U.S. App. D.C. II3, 351 F. 2d. 810 (1965); Ford v. United States, 
122 U.S. App. D.C. 259, 352 F. 2d. 927 (1965)(en banc). 


310 (1959) jurors were exposed to newspaper accounts describing prior convictions 
of the accused. Despite the fact that the jurors assured the trial court that they 
would ignore the information in deciding if the defendant were guilty -- just as 
they would be asked to do under limiting instructions -- the court ordered a new 
trial saying: 

"We have here the exposure of jurors to information of a 

character which the trial judge ruled was so prejudice 

it could not be directly offered as evidence. The prejudice 

to the defendant is almost certain to be as great when that 

evidence reaches the jury through news accounts as when 

it is a part of the prosecution's evidence."22 

Opinions of this court have many times questioned the efficacy of the 
Luck doctrine. A magical reliance on limiting instructions -- a reliance which 
hes long been recognized as misplaced -- can no longer be said to assure a fair 
trial and due process for an accused with a prior record. The prejudice to the jury 
once evidence of an accused's criminal past is introduced for impeachment purposes 
must reach the heart of its evaluation of his guilt or innocence -- since it is 
admittedly far more relevant on that issue than on his credibility. Thus permitting 
its use for impeachment is a fundamental violation of the concepts of basic fairness 
inherent in the jury trial system. No half-way measure will work. The practice 
must be eliminated. 
Conclusion 


The District of Columbia Court of Appeals should agree to rehear en banc 


Appellants’ appeals of their convictions, and should reverse the convictions and 


22 Marshall v. United States, 360 U.S. at 312-13. 


remand the case for a new trial. 
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STATEMENT OF ISSUES PRESENTED* 


Issues Presented 
. I. Did the trial court's ruling that prior convic= 
tions would be admissible to impeach Appellants’ testimony 
constitute an abuse of judicial discretion under Luck v. 
United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(D.C. Cir 1965) where the trial court explicitly considered 
only: 
(a) whether the convictions related to crimes of 
violence or dishonesty; 
(b) the remoteness of the. convictions; .and 
_(c) whether the Appellants had led a legally 
-blameless life since the convictions; 
and explicitly failed to consider: 
(da) that the Appellants would not testify if the 
convictions were allowed into evidence, but would 
if they were not; 
(e) the need for the jury to hear Appellants' 
testimony; 
(£) that the Government's case rested on the uncorro- 


borated testimony of the victim of the robbery; 


ieee Ss0 ee , 
*This case has not previously been before this Court 
under the same or similar title. 


(g) that there were discrepancies between the 
description of Appellants given by this witness ‘to 
the police immediately after the incident and his 


testimony at trial some eighteen months later; and 
| ; 


(h) the inevitable prejudice resulting from the 


introduction of evidence of similar past offenses? 


Issues presented 


/ 


II. Does the evidentiary rule set forth in 14 D.C. 
Code §305, permitting the jury to be informed of an 
accused's prior criminal record and requiring that he 
remain silent at his trial in order to avoid the prejudice 
of such’ evidence on the issue of guilt, deprive the 
SEES of due process and a fair and impartial trial in 
violation of the Fifth and Sixth Amendments to the united 


States Constitution? 
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STATEMENT OF THE CASE 
Appellants Bailey and Burgess were tried and convicted 


on August 26 and 27, 1968 of robbery (22 D.C. Code 2901) 


and assault with a dangerous weapon (22 D.C. Code 502). 


Mr. Bailey was also convicted of the additional charge of 
illegal possession of a sawed-off shotgun (D.C. Code 3214a). 
The case was tried before a jury (Crim. No. 905-67), the 
Government resting its case on the testimony of a single 
witness, Mr. Arthur Contee. Niether defendant testified. 

as a result of the trial judge's ruling that their 
testimony would be subject to pee C Eman by prior 
convictions. Appellant Burgess received concurrent 
sentences of 3-10 years on each count; Appellant Bailey 


was sentenced to concurrent terms of 3-10 years each on 


the assault and possession of a dangerous weapon counts 


and 5-15 years on the robbery count. 

The robbery which gave rise to the charges against 
Appellants took place at 1:30 a.m. some 18 months earlier 
on January 21, 1967 at the Toddle House Restaurant in 
the 5400 block of Georgia Avenue, NeW. On that date, Mr. 
Contee entered the restaurant and observed four men inside: 
two outside the counter, one standing on the top of the 
counter, and one behind the counter. He concluded that 
the Toddle House was in the process of being robbed and 
turned to leave.’ One of the men directed him to come 


back and sit down at a stool by the counter, accompanying 


that direction by pointing what appeared to be a sawed= 


off shotgun at him. i/ 


Mr. Contee did as he was told 


(Tr. 80-82). 

Subsequently, another of the men came over, 
reached in his rear pocket, took his wallet and removed 
two $10 bills from it, throwing the wallet on the floor. 
The second man then gave the first man (the one with the - 
gun) one of the $10 bills (Tr. 83). The men ordered Mr. 
Contee,; to get behind the counter and-lie on the floor. 
Complying with this order, Mr. Contee observed the counter- 
man Ce ene Toddle House Restaurant also lying on the floor 
Both men were told not to move and, as they lay on the 
floor, they heard a shot fired over the counter. The 
four men left (Tr. 85). 

Soon after the robbery, Mr. Contee gave a deserine 
tion of the two men he had observed?/ to a police officer 
who aries on the scene (Tr. 102). According to the 
police work sheet, Mr. Contee described the man with a 


| 
gun as a "Negro male, 32 years of age, 6 foot tall, 170 


i/ During a preliminary hearing held to determine the 


propriety of the identification process, Mr. Contee 
first described the gun as a rifle (Tr. 60); then 
he recanted and called it a shotgun (Tr. 650E He 
relied on his identification of the sound the gun 
made when it went off (Tr. 65, 86). 


Mr. Contee testified that he had no opportunity to 
observe the other two men (Tr. 83). 
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pounds, dark-brown skin, no moustache, wearing a brown 
three-quarter—length jacket...." He described the man 
who took his wallet as "Negro male, 5 ft. 9 tall, 
slender build, wearing a blue waist-length jacket." 
(Tr. 200). 

At the trial, Mr. Contee related that the man with 
the gun was about 6 feet tall, wore a trench coat 
(Tr. 82,. 96-97, 101, 147), had a thin face (Tr. 84), 
and a light complexion (Tr. 101, 164). There was some 


confusion as to whether he had a moustache (Tr. 146, 151-2). 


"He described the man who took his wallet as. slightly 


shorter than the first man and wearing a pork—-pie hat 
(Goat 84-85, 102). He could recall no other items of 
clothing worn by ‘this man (except what might have been 
a lumber jacket or a sweater (137-39)). The striking 
physical characteristic of this second man, as he remembered 
him, was a goatee (Tr. 84, 88). He never described the 
second man as having a moustache. 

Both at the trial and ata preliminary hearing held 
to determine the propriety of the identification procedures 
Mr. Contee and police officer Jones, called by the defense, 


described how Appellants were identified. 


Mr. Contee went to Police Headquarters at 9:00 a.m. 
on the morning of the robbery but was unable to identify 
photographs shown to him (Tr. 106, 158). According .to 
Mr. Contee, police officer Jones subsequently visited 
him at home at least three times. Mr. Contee recounted 
details about the number of pictures shown to him and 
noted that several pictures shown to him on the second 
occasion were reshown on the third. On the third occasion, 
he identified photographs of Mr. Bailey and Mr. Burgess 
as the men who robbed him (Tr. 38-42, 44-48, 58, 106- 
109, 158-160). Officer Jones, however, asserted that he 
had. visited Mr. Contee on’ only one occasion and that it 
was'’on this single visit that Mr. Contee recognized 
Appellants’ photographs (Tr. 9-10, 15-16, 202-204). The 
conflict between their stories was never resolved. 

At the trial, Mr. Contee identified Mr. Bailey as 
the man who had held the gun during the robbery, and Mr. 
Burgess as the man who had taken his wallet, noting that 
Mr. Burgess did not presently have a goatee (Tr. 87-88), 


although that and the general cast of his features had 


been the basis of his earlier identification (Tr. 150, 163).2/ 


3/ During the preliminary hearing and at trial, Mr. 
Contee noted that subsequent to his identification of 
the photographs, he was in court for a trial and : 
observed, outside the courtroom, Mr. Burgess whom he 
spontaneously identified as one of the men (Tr. 62-63). 
His identification was prompted by the fact that Mr. 
Burgess “still had his goatee" (Tr. 63, 162). — 
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He testified that he had never seen Mr. Bailey in person 
since the robbery (Tr. 161) and observed that Mr. Bailey 
was a light-skinned individual (Tr. 166). 

The Government's entire case rested upon this 
positive identification of the defendants by Mr. Contee. 
There was no evidence introduced of Mr. Bailey's 
possession of a sawed-off shotgun or any other weapon; 
nor was evidence of fingerprints on the wallet presented. 
Further, there was no showing by the.prosecution of any 
prior ‘association between Mr. Bailey and Mr. Burgess. 


At the close of the Government's case, defense 


counsel requested the court to rule on the admissibility 


of, certain prior convictions to impeach Mr. Bailey and Mr. 
Burgess’ testimony if the defendants attempted to tell 
their story (Tr. 173-74). During the conference at the 


bench, the Government asked that it be permitted to question 


. 


Mr. Burgess about a conviction in 1966 for receiving stolen 


property+/ 


for which Mr. Burgess had received a sentence 
of 30 days, andia conviction in 1959 for housebreaking and 
larceny for which he was sentenced to five years on 


probation (Tr. 174-79, 187). With respect to Mr. Bailey, 


4/ At the time of these discussions, the prosecution 


had not verified the 1966 conviction (Tr. 175-76, 
178, 186-88). ~ 


the Government proffered a conviction in 1951 for aarae 
larceny and a conviction in 1962 for attempted housebreaking 
with a sentence of 360 days (Tr. 188). 
The court ruled that with respect to Burgess, cross— 
examination would be permitted on ‘the 1966 receiving stolen 
property charge, and on the 1959 housebreaking and dlarceny 
conviction, unless, with respect to the latter Convictsone 
the defense could satisfy the court that defendant | 
Burgess had led a legally-blameless life ince 1959 (Tr. 
189-90) .2/ With respect to defendant Bailey, the court 
ruled that it would permit cross-examination of the 1962 


attempted housebreaking conviction unless Bailey could 


satisfy the court that he had led a legally-blameless life 


since 1962 (Tr. 190). 

Defendant Burgess' trial counsel challenged these 
rulings on the ground that (1) the statute which permits 
the use of criminal convictions for the purpose of impeachment 
is unconstitutional and (2) that the 1959 conviction was 
sufficiently remote in any event and would .be pregudicrad 
(Tr. 189-190). Counsel for Mr. Bailey joined in that 


motion (Tr. 190). The court declined to alter its ruling, 


and neither defendant took the witness stand (Tr. 190, 226). 
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3/ The prosecution was unable to verify the alleged 


1966 conviction and the judge subsequently limited 
his ruling to the 1959conviction (Tr. 226). 
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Defendant Bailey called Officer Jones, whose 
testimony with respect to identification by Mr. Contee 
of defendants Burgess and Bailey contradicted the 
testimony of witness Contee, as set forth above (pp. 3-6). 

Defendant Burgess attempted to establish an alibi 
through two witnesses, his mother, Mrs. Lilly Burgess, 
and a Mrs. Zola Taylor. 

Mrs. Burgess, a practical nurse (Tr. 231-32), 
testified as follows: her son was sick on Friday, 
January 20th, and came home at 4:00 pem. with a tempera- 
ture of 102.2° (Tr. 233-34). He went immediately to bed, 
and did not come downstairs until 11:00 ee that night 
to join a party she was giving for a nephew, recently 
returned from the service (Tr. 232-33, 237). Mrs. Burgess 
further testified that her son did not have a mustache 
or a goatee at that time, but might have had a little 
"fuzz" which was hardly noticeable (Tr. 307). 


Mrs. Taylor confirmed Mrs. Burgess’ testimony. 


She stated she arrived at the house for a party at 11:00 | 


Ppem. and left about 3:15 aem., and that during that entire 
time defendant Burgess was at the party seated in the living 
room listening to the stereo and talking with guests (Tr. 
275-76). She also stated that Mr. Burgess did not have 


a goatee (Tr. 284). 


On/rebuttal, the prosecution introduced a photo— 


graph. of Mr. Burgess in order to impeach Mrs. Burgess’ 


testimony. The photo was taken on February 2, 1967, 
and allegedly showed facial hair growth. The Court 
expressed doubts as to the relevance of the picture 
showing some slight hair growth over ten days after the 
crime was committed. The picture was allowed into 


evidence for what it was worth (Tr. 288-304). 


PROVISIONS OF THE UNITED STATES CONSTITUTION 
AND STATUTES INVOLVED 


eee 


Pifth Amendment of the United States Constitution: 


“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a pre 
sentment or indictment of a Grand‘Jury, except 
in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time 
of War or public danger; nor shall any person 
be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be com— 
pelled in any criminal case to be a witness 
against himself, nor be deprived of life, liber- 
ty, or property, without due process of law; 
nor shall private property be taken for public 
use, without just compensation." 


Sixth Amendment of the United States Constitution: 


"In all criminal prosecutions, the accused shall 
‘enjoy the right to a speedy and public trial, 
by an impartial jury of the State and district 
wherein the’ crime shall have been committed, 
which district shall have been previously ascer- 
tained by law, and to be informed of the nature 
and cause of the accusation; to be confronted 
with the witnesses against him; to have compul- 
sory process for obtaining Witnesses in his 
favor, and to have the Assistance of Counsel 
for his defence." 


14 D.C. Code §305 provides: 


"§14-305. Conviction of crime - A person is 

not incompetent to testify, in either civil 

or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction 
may be given in evidence to affect his credibility 
as a witness, either upon the cross—examination 
of the witness or by evidence aliunde; and the 
party cross-examining him is not bound by his 
answers as to such matters. To prove the con— 
viction of a crime the certificate, under seal, 
of the clerk of the court wherein proceedings 
containing the conviction were had, stating the 
fact of the conviction and for what cause, is 
sufficient." (Dec. 23, 1963, 77 Stat. 519, 

Pub. L. 88-241, § 1, eff. Jan. 1, 1964.) 


SUMMARY OF ARGUMENT 
I 


(Tr. 62-63, 82-91, 95-109, 126-130, 134-39, Se 
161-166, 170, 173-182, 186-204, 226) 


The trial court abused its discretion» in ruling 
that evidence of Appellants’ past convictions for similar 
offenses would be admissable to impeach their testimony 
if they took the stand. Misconstruing the Luck doctrine, 
it failed to consider the importance of having the jury 
hear their “story although the Government's case rested 
on the uncorroborated testimony of a single eye-witness - 
the victim of the robbery - at a trial held over 18 
months later. Where, as here, there is conflicting 
evidence in the record regarding the Aiea ieeRion oe 
Appellants, including significant discrepancies between 
descriptions given the apiies immediately after the: 
incident and -the witness! description at trial, this 
Court has consistently recognized that the need for the 
jury to hear Appellants' testimony in order to fairly 
consider the evidence is preeminent. Appellants indicated 
that they would not testify if subject to such impeachment 


because of préjudicial effect. Yet, the trial judge limited 


his Luck consideration to the relevance of the prior misdeeds 


as evidence of veracity. 


It 
(Tr. 173-182, 186-194, 226) 

An evidentiary rule permitting the jury to consider 
any evidence of an accused's prior criminal record for 
any purpose violates concepts of fundamental fairness and 
invades rights to due process and to a fair and impartial 
trial guaranteed by the Fifth and Sixth Amendments. 


Admittedly, such evidence is inevitably persuasive on 


the qupstscr of guilt although its introduction for that 


purpose is forbidden under Anglo-Saxon principles of 
fairness.’ Its admission for impeachment purposes is, 
therefore, PavareeDEy, prejudicial to the defendant. 
Moreover, in order to avoid this prejudicial exposure of: 
his past misdeeds, the accused may be forced to remain 
silent. Effectively denied the right to present his 
story to the jury, he is denied due process and the right 
to a fair trial guaranteed him by the Constitution. Thus, 
the trial court erred in overruling defense counsels' 
objection that the evidentiary rule set forth in 14 D.C. 


Code §305 is unconstitutional. 


ARGUMENT 


I. THE TRIAL JUDGE'S RULING THAT APPELLANTS’ 
TESTIMONY COULD BE IMPEACHED BY WAY OF PRIOR 
CONVICTIONS WAS AN ABUSE OF JUDICIAL DISCRETION 


ON ee ee nS 


(Tr. 62-63, 82-91, 95-109, 126-130, 134-139, 143-152, 
161-166, 170, 173-182, 186-204, 226) 


At the close of the Government's case-in-chief, | which 
consisted of the testimony of the victim of the robbery, 
defense counsel indicated that Appellants wished to testify 
on their own behalf, and requested a ruling that certain 
._prior convictions would not be admissible to impeach Appellants. 
At this time, the Government proffered the introduction of 
a 1962 conviction of attempted housebreaking with respect to: 
Appellant Bailey, and both a 1966 conviction for receiving 
stolen property and a 1959 Conviction for housebreaking 
and larceny with respect to Appellant Burgess, and requested 
that it be allowed to use these convictions for impeachment 
purposes. 

The trial court considered this proffer and ruled 
the convictions admissibie.2/ Appellants contend here that 
this ruling constituted an abuse of judicial discretion 


under Luck v. United States, 121 U.S. App. D.C. 151, 348 


F.2d 763 (D.C. Cir. 1965), because of the court's failure 


i/ Subsequently, it was established that the Government 


could not verify the 1965 conviction for receiving 

_ stolen property and the judge limited his ruling to 
the introduction of the 1959 conviction with respect 
to Appellant Burgess. 
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to weigh the specific circumstances in the case, and to 


base its ruling on these "individualized éonsiderations."2/ 


The court's consideration reflected a faulty grasp of the 
meaning of Luck. The record shows that the trial court 
failed to consider any aspect of the Luck doctrine other 
than the threshold inquiry - that is, whether certain 
prior convictions of the defendants could be considered 
relevant to their credibility. 


Illustrative of the judge's restrictive view of the 
i : 


scope be the Luck inquiry and his mechanical approach 

to the problem are the following exchanges between the 
court and’ counsel during the consideration of the question 
(page references are to the trial transcript): 


"MR. LAMB: That would be my knowledge. 
There is one additional matter, that the 
defendant has a prior conviction, and that 
was receiving stolen property, and I believe 
the sentence was 30 days, and he pied guilty 
to that charge. 


x 


THE COURT: What was the date of that? 
MR. COHEN: 1966. 


THE COURT: I think that is an offense 
going to dishonesty within the scope of Gordon. 
Wouldn't Gordon, of necessity, include offenses 
in the nature of.a dishonest transaction? - 


EERE 


2/- Brown ve United States, 125 U.S. App. D.C. 220, 


370 F.2d 242, 244 (D.C. Cir 1966). 


MR. COHEN: We submit it does, Your Honor. 
There is an additional conviction also, which 
we think Your Honor should consider in the 
exercise of your discretion in this regard: 

A 1959 conviction for housebreaking and larceny. 


THE COURT: 1959 housebreaking and larceny? 
How much time did he get? 


MR. COHEN: Five years on probation. 


THE COURT: The question under Gordon! is 
whether since then he has lived a legally 
blameless life, so that we should exclude the 
conviction because of the fact a period of 
time has intervened. 


MR. COHEN: I wouldn't think so, since 
he was convicted in 1966 for receiving stolen 
property." (pp. 174-75) io 
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. "MR. LAMB: Rather than proceed on the 
basis of the proffer of Mr. Cohen to use the 
receiving stolen property, it seems to me that 
is of the same character; even though it is 
not armed robbery, it goes to the same type of 
character, it is a misdemeanor. I submit it 
is more towards the prejudicial aspect of the 
defendant's testifying that (sic) goes to: 
the question of his credibility. — 


THE COURT: Of course, I think the Court 
of Appeals made it quite clear that where: the 
offense reflected other record, it is the same 
as the offense charged in the indictment, then 
such conviction is to be used sparingly, if 
used at all. It doesn't say-it should be: 
excluded. If the offense involved dishonesty, 
then the Court may allow it to go to the jury, 
to go to his credibility." (p. 176) 


"MR. LAMB: Your Honor is reserving ruling 
pending the determination whether or not there 
is a conviction for receiving stolen property 
in 1966, or if there is one, and if Your Honor 
will permit me -- 
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; THE COURT: If there is a conviction for 
receiving stolen property, I will also permit 
the housebreaking and the larceny. 


. MR. LAMB: Your Honor, under those 
circumstances I proffer two matters: 


Number one, I would challenge the constitu= 
tionality of the statute which permits the use 
of criminal convictions for the purpose of 
impeachment. ; 


THE COURT: All right. 


MR. LAMB: I would submit the conviction 
for housebreaking and grand larceny in 1959 is 
sufficiently remote to be prejudicial, and the 
fact it is far out, and the proposed effect 
of the criminal record for use in impeachment 
on housebreaking and grand larceny or house- 
breaking and larceny, or grand larceny, which 
would brand the defendant as a felon. The net 
effect would be’ to prejudice our side. 


THE COURT: All right; I will hear the 
defendant out of the presence of the jury, as 
to whether he had led a legally blameless life 
since that conviction. You may put him. on, 
if you wish. 


MR. LAMB: I think, in light of the matter 
on appeal, Your Honor, it would be a futile 
exercise. 


THE COURT: I am just giving you the 
opportunity, in line with what the Court of 
Appeals has said in Gordon. 


MR. LAMB: I understand. 

THE COURT. All right, sir. 

MR. MC BURNEY: Your Honor, I would join 
on behalf of Bailey on the same double motion 


which was proposed by Mr. Lamb, that the 1961 
[sic] conviction is pretty far removed. 


THE COURT: Yes; I will exclude that. 
I will permit only the 1962 attempted house— 
‘breaking to be the subject of inquiry. If: 
you wish, you may put your client on the stand 
to demonstrate, to satisfy the Court he has 
led a legally blameless life since 1962." 
(pp. 189-90) 


{ 


At no point did the court consider whether Appellants' 


testimony was sufficiently important to a fair considera- 
tion of the case by the jury that Aepeiients should not 
be forced to elect between remaining silent or testifying 
and risking prejudice through exposure of past misdeeds. 
Under guidelines enunciated in Gordon Ve United States, 
127 U.S. App. D.C. 343, 383 F.2d 936 (D.C. Cir, 1967), 
the trial court must make a threefold determination. First, 
it must determine if the prior convictions are relevant to 
credibility. Then, even where such convictions are found 
relevant, the court must determine whether the risk of 
prejudice to the defendant warrants their exclusion. 
Further, even though on balance, the convictions are 
deemed relevant and non-prejudicial, the court must again 
consider whether they ought to be excluded because of the 
overriding importance of giving the jury a chance to hear 
both sides of the story. 


Thus this Court said in Gordon: 


"Le]ven though a judge may find that the 
prior convictions are relevant to credibi- 
lity and the risk of prejudice to the 
defendant does not warrant their exclusion, 

he may nevertheless conclude that it is 

more important that the jury have the benefits 
of the defendant's version of the case than 
to have the defendant remain silent out of 
fear of impeachment." (id. at 940-41) 


In this case, the trial judge resorted to a piecemeal 


application of the Luck and Gordon guidelines, settling 
firmly on the "subsequent blameless life” phrase in Gordon 
and ignoring other principles clearly set out in that 
decision. Under Gordon, an inquiry as to the "subsequent 
blameless life" of the defendant is relevant in determining 
remoteness, as-that factor affects the threshold question 
of the probative value of the evidence of conviction. 
Although Gordon plainly states that evidence of prior 
convictions for a similar offense is invariably prejudicial 
and that the court's discretion should be exercised to 
limit impeachment by way of such convictions only when the 
circumstances indicate strong reasons for disclosure, the 
judge below stopped short once he had determined that 
the convictions were relevant to the issue of veracity.” 
The trial court misconstrued Gordon, apparently 


3/ 


construing that Gordon "of necessity"— allowed inclusion 


of at least a single offense involving a "dishonest 


et 


of Transcript at page 174. 
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transaction."~ In making its determination, it mentioned 
only those factors identified as going to the probative 
value of a conviction - the vintage of the conviction, 
whether it is on appeal, whether the defendant had led a 


blameless life subsequent to the conviction. 


The court ignored the basic and most significant 


consideration to the proper exercise of his discretion - 


"the extent to which it is more important to search for 


truth in a particular case for the jury to hear the 


defendant's story than to know of a prior conviction. "2/ 


Had the court below observed the guidelines developed 
for the exercise of its discretion on Luck questions, it 
would, "of necessity" have excluded evidence of these 
convictions in order to give the jury an opportunity to 


hear the Appellants' story. 


Id. 4 
Luck ve United States, 348 F.2d at 769. Compare the 


record in the court below to the record which was 
carefully analyzed by Judge Bazelon in Evans v. United 
States, U.S. App. D.C. > 397 Fs2d 675, 
650 (D.C. Cir. 1968) (dissenting opinion). Judge Bazelon 
observed that the trial court did not understand the Luck 
doctrine because it failed to consider the need for the 
jury to hear the defendant's story as demonstrated by 

its failure to take into account such factors as (1) 
contradictions in Government witnesses' testimony, (2) a 
lapse of fourteen months between the occurrence of the 
crime and the trial, and (3).defendant had been in 
custody during the entire pre-trial period. "Because 

the trial court misconceived Luck and did not consider 
the relevant factors," he concluded, “it could not 
properly exercise its discretion." (id at 683). While 
the majority of the court in Evans failed to reach the 
issue discussed in the dissent, they expressed their 
agreement with Judge Bazelon's analysis of the: faulty 
record. (id at 679). 
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The need for Appellants' testimony was obvious. The 
Government's case rested on the positive identification 
of the two defendants by the single eye-witness, Mr. Contee. 
Significant discrepancies between descriptions given by 
Mr. Contee to the police at the time of the robbery and 
his trial testimony were exhaustively explored. As to the 
man he identified as Appellant Burgess, these included (1) 
his failure to describe the goatee, although the goatee 
was cae singular, feature on which he based his subsequent 
Erpak st enetoo (2) his failure to describe the man as 


having a. mustache; and (3) his failure to mention that the 


man was wearing. a pork-pie hat, although at the trial he 


particularly mentioned that hat and could not recall other 
items of clothing. As to the man identified as Appellant 
Bailey, the conflict between his telling the police that 
the man was dark-skinned and his description of Appellant 
Bailey during the trial as light-skinned is especially 
significant since at no time did he describe the man 
except in general termS — C+Q-,; tall, thin. Furthermore, 
according to the police work sheet, Mr. Contee told the 
police that the man wore a brown three-quarter length 
jacket while at the trial he was. most certain that it was 
a trench coat, and he could remember no other items of 


clothing worn by that man. 


There was not a shred of corroborating evidence: intro— 
duced against Appellants. The two additional alleged accom— 
plices were never found; no prior relationship between 
Appellants was established; neither Mr. Bailey's nor, Mr. 


Burgess’ fingerprints were shown to be on the victim's wallet; 


and finally, the gun allegedly used was never discovered. 


Once there is conflicting evidence in the record regarding 
the identification of a defendant by a single eye-witness, and 
no corroborating evidence is introduced, basic fairness 
requires that the defendants be given an opportunity to 
present their version of the facts to the jury. This is the 
teaching of Jones v. United States, ___ U.S. App. D.C. 


402 F.2d 639 (D.C. Cir 1968), a case startingly similar on 


its facts to this meas / 


// The conviction excluded in Jones was for assault, a crime 
which is to be considered, under Gordon, less probative 
on the issue of veracity than crimes involving theft. 
However, that distinction is not controlling. ‘See, Barber 
v. United States, 129 U.S. App- D.C. 193, 392 F.2d 517 
(D.C. Cir. 1968) (crimes involving theft excluded). 


Moreover, Gordon emphasizes that even where prior convic- 
tions are relevant to credibility,.the trial court must 
weigh the need for any such impeachment, and that where 
convictions are for offenses ‘similar to those charged, this 
further consideration is even more essential because of the 
invariable prejudicial effect of such evidence on the jury. 
Unlike the situation in Gordon or in Brooke ve. United 
States, 128 U.S. App. D.C. 19, 385 F.2d 279 (D.C. Cir. 
1967) where there were particular circumstances creating 

a substantial danger that the importance of the defendants’ 
testimony would be "artificially inflate[d]" if freed from 
"embarrassing convictions" (385 F.2d at 285), there was 
little danger that Appellants' testimony would have over= 
whelmed the jury if presented without impeachment. As 
recognized in Brown v. United States, "we can expect 

jurors to be naturally wary of the defendant's testimony, 
even though they may be unaware of his past conduct." 

(370 F.2d at 244). 
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Jones was convicted of robbery on the sole 
testimony of the victim of the robbery without any 
corroborative evidence. Citing the evidence in the 
record tending to impeach the certainty of the 
complaining witness’ identification, the court ruled 
that it was an abuse of the trial judge's discretion to 
fail to exclude a prior conviction, saying: 

"Under the circumstances it was 
clear that the trial was reduced 
to a credibility match. Thus it 
was ‘important ... for the jury 
to hear the defendant's story', 
even though that story consisted 
primarily of the assertion that 
he did not commit the crime and 
that because of the long delay in 
charging him with it he was unable 
to provide an alibil"7/ 

Appellants were in precisely the dilemma described 
in Jones. The issue before the jury was one of 
credibility - Mr. Contee's identification vis-a-vis 
their denial. But they were effectively foreclosed 


from presenting their story because of the invariable 


prejudice which results when prior convictions, especially 


for the same sort of offense, are disclosed to the 


id at 643. 


jury.2/ That this prejudice would weigh even more heavily 


in the balance where, as in the case of Appellant 


- Bailey, the accused's story is basically a denial of: 


the crime, is too apparent to require further comment « 
With regard to Appellant Burgess and his attempt 

to prove an alibi, this Court has recognized that having 

others testify on the accused's behalf does not mitigate 


the need for him to tell his own story.2/ 


! 
8/ ! - ; 
= Recognition of the crucial need for the defendant's 
testimony where the record shows discrepancies between 
descriptions given to the police by eye-witnesses and 


thé appearance of the defendant was a basis of the 
decision in Barber v. United States, supra, note 6, 
holding that the trial court had abused its discretion 
in allowing defendant's impeachment by prior convictions. 
The need for the defendant's testimony where conflicting 
testimony in the record raises the question of | 
accuracy of identification is also stressed in Smith v. 
United States, 123 U.S. App. D.C. 259, 359 F.2d 243 
(D.C. Cir. 1966) where the trial antedated Luck. 

The import of that opinion is that where such conflicts 
emerge, the trial court is expected to exercise its 
discretion and to allow the jury to hear the accused's 
story, unaccompanied by a recital of his past misdeeds. 
See, also, Stevens v. United States, 125 U.S. App. 

D.C. 239, 370 Feed 485 (D.C. Cir. 1966) (dissenting 
opinion). 


Brown v. United States, supra, note 2. To the ‘extent 
that Brooke v. United States, supra, note 6, suggests 
otherwise, the circumstances of that case may be 
distinguished as indicated in note 6 above. 


The circumstances of this case —- identification of 


Appellants by a single eye-witness who was the victim of 


a robbery; no corroborative evidence; discrepancies 
between descriptions given to the police by the witness 
and his trial testimony; and a trial held over 18 months 
after the robbery - are a-classic instance of when 

"the cause of truth [will] be 

helped more by letting the jury 

hear the defendant's story than 

by the defendant foregoing that 

opportunity because of the fear 

of prejudice founded upon a 

prior convictien."L0/ 

This Court has made it plain that, in the end, it 
is the trial court's responsibility, even over and above 
the efforts of counsel, to seek out and evaluate the 
relevant considerations so as to insure that the Luck 


doctrine is properly applied. 22/ 


In this case, the trial 
court ruled that the convictions would be allowed as 

impeaching evidence after an abrupt hearing, replete with 
misconceptions as to the meaning and application of Luck. 


The Court laid undue stress on one factor - the extent 


to which prior convictions involving dishonest transactions 


Luck ve United States, 348 F.2d at 768. 


Jones v. United States, supra; Lewis v- United 
States, 127 U.S. App. D.C. 115, 381 F.2d 894 (D.C. 
Cir. 1967); Evans v- United States, supra (dissenting 
opinion); Stevens v.- United States, supre (dissenting 
opinion). 


related to credibility - and made no mention of the most 


significant factor —- the extent to which under the particular 


circumstances of the case, it was crucial to. the conduct of a 
12/ 


fair trial for the jury to hear Appellant's story. 


12/ This very same lack of a proper "on-the-record 
consideration" was criticized in Williams v. United 

States, 129 U.S. App. D.C. 332, 394 F.2d 957 (D.C. 
Cir. 1968) (see discussion on page 962 and at foot— 
note 15, and also at footnote 11 on page 964 of: the 
concurring opinion). The Williams case was tried 
before Gordon; hence the error was not ground for 
reYersal. However, the opinion makes it plain that 
after Gordon a trial court is obliged to develop a 
full record reflecting all relevant factors. See 
also, Payne and Blue v. United States, 129 U.S. App. 
D.C. 215, 392 F.a2d 820 (D.C. Cir. 1968), It is important 
to note that this lack of a proper ‘obn-the-record con—— 
sideration" was criticized in Williams even though the 

- court found no indication that the judge misunderstood 
or misapplied the Luck standards. In this case, the 
record, to the extent it reflects the judge's 
deliberation, evidences otherwise. 


The Luck doctrine was adopted as a “lesser step" 
to cure the invariable prejudice that results when 
a defendant is faced with the choice of remaining 
silent and having the jury hear only one side of the 
story or testifying and having the jury subject to 
the "inevitable pressure ... to believe that Valine 
he did it before he probably did so this time'". 
Gordon v. United States, 383° F.2d at 940-41. Its 
application is therefore carefully scrutinized ‘on 
review. The effectiveness of the Luck approach 

in curing these serious due process infirmities 
cannot be assured without a full and complete 
record of the trial judge's consideration. 


In numerous rehearsals of the proper application 
of the Luck doctrine, this Court has explained that when 
the Government's case rests on the uncorroborated testimony 
of a single eye-witness and there is conflicting evidence 
in the record going to that identification, the importance 
of having the defendant take the stand is the over-— 
riding factor. Here, there were no special circumstances 


raising the specter that the jury would give unwarranted 


weight to Appellants' testimony were they permitted to 
| 


hear it without a! concommitant recital of their past 
mistakes. Yet the trial judge failed to consider the 
need for Appellants’ testimony ane ruled that prior 
convictions could be used at trial. "Because the trial 
judge misconstrued his role under Luck -.-- [this Court] 
cannot accept as a proper exercise of his discretion his 
ruling that appellant's prior convictions would be _ 


admissible. "23/ 


13/ Brown v. United States, 370 F.2d at 245. 
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ALLOWING PRIOR CONVICTIONS TO BE ADMITTED INTO 
EVIDENCE DEPRIVED APPELLANTS: OF THEIR RIGHT TO 
A FAIR TRIAL IN VIOLATION OF THE FIFTH AND SIXTH 
AMENDMENTS TO THE UNITED STATES constituTroni4/ 


(Tr. 173-182, 186-194, 226) 


Section 305 of 14 D.C. Codet2/ 


permits the jury to 


learn of the accused's past misdeeds should he attempt 

to tell them his version of the a / While evidence 
of prior convictions is admitted, only to impeach the 
credibility of the defendant's testimony, it is recognized 
that the introduction of evidence of prior instances of 
criminal behavior is invariably prejudicial. This Court 
has admitted time and again that juries are unable to 
compartmentalize evidence of prior convictions and that 


admission of such evidence is inevitably persuasive on 


EER 


24/ Defense counsel below argued to the trial court 


that a statute which permits the use of criminal 
convictions for the purpose of impeachment was 
unconstitutional. The trial court rejected the 
argument (Tr. 189). 


"A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his 

having been convicted of crime. The fact of convic-— 
tion may be given in evidence’ to affect his credibility 
as a witness, either upon the cross—examination of the 
witness or by evidence aliunde; and the party cross— 
examining him is not bound by his answers as to such 
matters. To prove the conviction of a crime the 
certificate, under seal, of the clerk of the court 
wherein proceedings containing the conviction were 
had, stating the fact of the conviction and for what 
cause, is sufficient." (Dec. 23, 1963, 77 Stat. 519, 
Pub. L. 88-241, § 1, eff. Jan. 1, 1964.) 


Luck v. United States, 348 F.2d at 767-68. 
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the question of guiit.2/ As this Court stated 


Pinkney v. United States :2o/ 


"Even cautionary instructions ‘cannot 
prevent the jury from considering 
prior actions in deciding whether 
appellant has committed the crime 
charged. The courts need not rest 

on the assumption that juries can 
compartmentalize their minds and hear 
things for one purpose and not for 
another.'" 


————————— ee 


See Brown v. United States, 370 Fe2d at 244 ("the 
defendant .-- having risked impeachment, is 

clearly prejudiced by admission of his prior record"); 
Barber v. United States, supra; Stevens v. United 

- States, supra (dissenting opinion); Blackney V- 

_ United States, U.S. App. D.C. > 397 F.2d 
648, 650 (D.C. Cir. 1968) (concurring opinion). See 
also, Gordon v.- United States, supra, where this 
Court said: "The impact of criminal convictions will 
often be damaging to an accused and it is admittedly 
difficult to restrict its impact, by cautionary 
instructions, to the issue of credibility." 383 F.2d 
at 939, and further noted with regard to convictions 
for the same or similar offenses, "the inevitable 
pressure on lay jurors to believe that ‘if he did 
it before he probably did so this time.'" (emphasis 
added) id at 940; and Burgett v. Texas, 389 U.S. 109, 
116, 88 S.Ct. 258, 262 (1967) (concurring opinion). 


124 UsS. App. D.C. 209, 363 F.2d 696, 698 (D.C- 
Cir. 1966). 


"Judge Learned Hand characterized similar limiting 
instructions as ‘the recommendation to the jury of a 
mental gymnastic which is beyond not only their powers, 
but anybody's else. *"/ 

The prejudicial effect of the introduction of such 
evidence necessarily outweighs any need for its admission 
to and the jury's evaluation of the defendant's tale. | 


- The motive for lying is apparent. And it is agreed that 


"We can expect jurors to be naturally wary of the 


defendant's testimony even though they may be unaware of 


his past conduct ."=o/ Moreover,.the jury is charged 


to consider his’ interest in the outcome of the case. 
The practice of informing the jury of the defendant's 


prior convictions necessarily taints the jury's considera— 


tion of the evidence, =/ and, by so doing, deprives the 


Note, 78 Harvard Law Review, 426, 441 (1964), 
quoting Nash v. United States, 54 F.2d 1006, 1007 
(2a Cir. 1932). : : 


Brown v. United States, 370 F.2d at 244. 


The policy reason advanced in favor of allowing 
evidence of prior convictions is that the jury would 
otherwise accord excessive weight to the testimony of 
the accused. Cf. Brooke v. United States, 385 F.2d 

at 285; Gordon v. United States, 383 F.2d at 941, and 
discussion supra at footnote 6. There is little doubt 
that the word of a man charged with a crime will not 
be taken at face value, particularly where his story 
corroborates a version of the facts favorable to him. .- 


defendant of his right to due process and a fair and 


impartial trial under the Fifth and Sixth Amendments of 


the Constitution.' It is basic to the common law system 
that the inference of guilt from evidence of propensity 

is prohibited. Thus the Government may not introduce 
evidence of the.defendant's character in order to prove 
his propensity to commit the offense charged because the 
"natural and inevitable tendency of the tribunal - whether 
judge or jury - is to give excessive weight to the vicious 
record of crime thus exhibited, and either to allow it 

to bear too strongly on the present charge, or to take 


the proof of it as justifying a condemnation irrespective 


of the present charge."22/ 


22/ 1 Wigmore, Evidence §§ 193-194, pp. 643-647, quoting 
from p. 646 (3rd Ed. 1940); cf., Michelson v. United 
States, 335 U.S. 469, 69 S.Ct. 213 (1948). 


Spencer v. Texas, 385 U.S. 554, 569 (1967), 87 S.Ct. 
648, 656 (1967) held that a Texas recidivist statute 
which allowed the jury ’:o learn of the accused's prior 
convictions before determining his guilt did not 
deprive the defendant of due process. The dissenting 
opinion, however, pointed out that: "the opinion [of 
the majority] does not assert that this Court would 
find consistent with due process the admission of 

prior crimes evidence for no purpose other than whet 
probative value it has bearing an accused's disposition 
to commit a crime currently charged. [The majority 
opinion] ... ignores the issue." Id at 575-77, 87 S. 
Ct. at 660. The Spencer decision is not apposite 
because (1) it did not consider the question of due 
process violations where the convictions were admitted 
as evidence of guilt, (2) it involved a situation where 
the state was legitimately - in the Court's opinion — 
punishing the repetition of criminal behavior, and (3) 
the various jurisdictions had largely adopted procedures 
whereby the jury is not given the recidivist issue 
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22/ (continued) 


until it has found the defendant guilty under the 
principal charge. See also Rundle v. Johnson, 386 

U.S. 14, 87 S.Ct. 847 (1967) where the Court per curiam 
reversed a decision of the Third Circuit holding it 

a violation of due process for the jury to consider 
evidence of the accused's prior convictions on the 
issue of punishment (emphasis added). As in Spencer, 
the question involved the pripriety of enhanced | 
punishment for repeated criminal behavior. 


In situations involving the. admissibility of prior 
convictions for purposes of impeachment, the policy 
justifying the need for the jury to consider such 
evidence is excessively weak (see note 21 supra), and 
the danger of prejudice is great. The admission of 
such evidence on the issue of credibility is tanta- 
mount to its admission on the issue of guilt. The 
result is often, as here, that the defendant remains 
silent and deprives the jury of a chance to hear all 
the facts. 


The Supreme Court recently held, reversing prior 
precedents, that instructions directing the jury 

to consider evidence for certain purposes only do 

not cure the defect when jury consideration of such 
evidence for other purposes would violate constitutional 
safeguards. Bruton v. United States, 391 U.S. 123, 

88 S.Ct. 1620 (1968). The Court said: 


"The effect [of the admission of the 
evidence] is the same as if there had 
been no instructions at all." (88 S. 
Ct. at 1628). 


Moreover, by forcing the -defendant to remain silent 
in order to avoid the prejudice involved whenever the 
jury learns of his record, the accused is deprived of 
the opportunity to present his version of the facts to 
the jury. The need for his testimony in order that 
justice be done is the basis for this Court's decision in 
Luck. and the cases following it, and need not be repeated 
again. The arguments of the concurring Justices Frankfurter 
and Clark in Ferguson v. Geor ja,23/ as well as the history 
of disqualification statutes set out in the majority opinion, 
point inescapably to the conclusion that the denial of the 
right to testify deprives a defendant of due process. 


The practical effect of allowing evidence of past convic— 


tions to be presented to the jury is to deny the defendant 


the opportunity to testify.24/ 


The denial of due process inherent in allowing evidence 
of a defendant's prior record to go before the jury, is 
described in the dissenting opinion of Stevens v- United States: 


"A serious question of fundamental 
unfairness arises when an evidentiary 
rule may deter a defendant from 
testifying in his own behalf or if he 
does testify subjects him to evidence 
highly prejudicial on the issue of guilt 
though admissable for that purpose."25/ 


365 U.S. 570, 601, 81 S.Ct. 756, 772 (1961); see also 
United States v. Bentvena, 319 F.2d 916, 943 (2d Cir. 
1963) cert. den., 375 U.S. 940 (1963). 


See, e.g., Brown v. United States, 370 FP. 2d at 244, 
where the Court observed that the result of this practice 
is that "too often the defendant is kept from the stand...." 


370 F.2d at 486. 


The Luck doctrine was an attempt to remedy the 


fundamental unfairness of this practice. As this Court 


explained in Gordon?9/ and in Brown ,=_/ it was a "lesser 


step" taken in the hope that it would mitigate the prejudice 
to the defendant and that a wholesale exclusion of evidence 
of prior criminal records would not be necessary- It is 
time to recognize that the lesser step is inadequate to 


afford ‘the accused his constitutionally-quaranteed right 


to a fair triai.28/ 


383 F.2d at 941. 
370 F.2d at 244. 


There should be no hesitancy in taking the greater 

step out of deference to policies deliberately adopted 
by the Congress, for this statute "is a remnant of a 
discarded rule rather than a rule which as now applied 
evolved upon its own merits." Stevens v- United: States, 
370 F.2d at 487, footnote 3 (dissenting opinion). 


Moreover, the suggestion in TrimBfe v. United States, 
125 U.S. App. D.C. 172, 369 F.2d 950 (D.C. Cir. 1966) 
that the antiquity of the practice tends to support it 
is refuted both by its history and by scholarly efforts 
for the past 25 years to eliminate the practice. Thus 
the American Law Institute, as early as 1942, proposed 
a Model Code of Evidence which eliminated the 
admission of evidence of convictions for the purpose 
of impairing credibility unless the accused offers 
special evidence to support his credibility. In 1953, 
the Commissioners on Uniform State Laws did the ;same 
in their proposed Uniform Rules of Evidence. : 


This Court should recognize that the Luck doctrine 
is an ineffective palliative and should hold that the 
admission of evidence of prior convictions, for any 


purpose, deprives Appellants of due process and the fair 


trial guaranteed them by the Constitution. 


CONCLUSION 
WHEREFORE, the conviction below should be reversed, 
and the case should be remanded for a new trial. 
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No. 22,431 


JOHN L. BAILEY, APPELLANT 
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UNITED STATES OF AMERICA, APPELLEE 


No. 22,432 
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Ve 


UNITED STATES OF AMERICA, APPELLEE 


. APPEAL PROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


I. THE TRIAL JUDGE IMPROPERLY EXERCISED 
HIS LUCK DISCRETION 


While appellate courts are traditionally reluctant 


: : 1 
to reverse trial courts on issues, such as Luck ,=/ 


which 


involve the exercise of some measure of judicial discretion, 


Luck v. United States, 121 U.S. App. p.c. 151, 
348 F.2d 763 (D.C. Cir. 1965). 
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this Court has recognized that "appellate restraint in 
this area should be matched by an intent on the part of 
the trial judge not to approach every Luck determination 
with an implacable purpose to always permit impeachment. "2/ 
Appellants' opening brief showed that the trial Coors 
consideration of the Luck issue was limited only to the 
question of the relevance of the prior convictions to: 
the truthfulness of appellants, and that the trial court 
failed to properly consider whether risk of prejudice’ 
nevertheless warranted their exclusion, especially where 
a similar offense was charged. Most significantly, the 


trial court completely failed to take into account whether 


it was of overriding importance in the particular circum 
stances of this case for the jury to hear both sides of 


the story.2/ 


Appellants opening brief further showed 
that had these determination been made, it would have 


constituted an abuse of judicial discretion to rule the 


: \ 
prior convictions admissible. The Government's answering 
. | 


Weaver v. United States, (No. 22, 172) (Jan. 22, 
1969) at page 6. 


Gordon v. United States, 127 U.S. App. D.C. 343, 
383 F.2d 936 (Dec. Cir. 1967); see also Weaver Ve 
United States, supra, and cases cited in Appendix 
thereto. 


brief argues that the trial court properly considered 
all factors - a contention that is conclusively refuted 
by the record.*/ 
The Government's brief (p. 12) states that the 
trial judge considered "the relevance of the prior convic- 
tions to honesty, the remoteness of the prior convictions, 
and the absence of a subsequent legally blameless life 
‘on the part of the defendants." We agree. The Government 
then as (pp. 12-13) that contrary to our assertion, the 
trial judge considered prejudice because the defense 
raised it.3/ But the record proves that the trial judge 
short-circuited that issue. 
At the outset of the Luck inquiry, the trial judge 
expressed the view that "this is an offense going to 


dishonesty within the scope of Gordon. Wouldn't Gordon, 


of necessity, include offenses in the nature of a dishonest 


transaction?" (Tr. 174) (emphasis supplies). The prosecution 


See Appellants’ Opening Brief, pp- 14-17. 


Under the Government's argument, a defendant could 
never show on appeal that the trial judge abused his 
discretion under Luck by not considering prejudice, 
because once the defense raised that issue, the trial 
judge would automatically be deemed to have considered 
it, no matter what the record showed, whereas if the 
point were never raised at trial, it could not be 
urged on appeal. Indeed, the Government explicitly 
takes that position (p. 14). 


agreed. When the defense reised the issue of prejudice 


(Tr. 176), the trial judge insisted that if the offense 
involved dishonesty, it might go to the jury on the issue 
of credibility (Tr. 176 (emphasis supplied). The resect 
tion concurred, arguing that appellants’ prior convictions 
dealt with the question of honesty (Tr. 178) (emphasis 
supplied). The trial court then said: "My.initial 
reaction is to agree with you, but I will consider the 
matter." (Tr. 178). The trial court never again mentioned 
the issue. Instead, towards the close of the Luck Rearingh 
when defense counsel again raised the question of prejudice 
(Tr: 189), the court responded: "All right, I will hear 
the defendant out of the presence of the jury as to 
whether he had led a legally blameless life since that 
conviction..." (Tr. 190). When counsel declined, the 
trial court indicated that such an inquiry fulfilled the 
court's obligations under the Luck doctrine: "I am just 
giving you the opportunity in line with what the Court 

of Appeals has said in Gordon." (Tr. 190). Although 
defense counsel thus repeatedly asked for a ruling on 


prejudice, the trial court never made it. The record 
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conclusively shows that the trial judge considered the 


issues of relevance to honesty; remoteness; and subsequent 


blameless life as determinative of the Luck decision.&/ 


In stressing the relevance of the convictions to 
the appellants" propensity for truthfulness, the Government 
confuses “honesty” and "veracity" (p. 12). While "(S]tealing . 


as Gordon indicates ‘reflects adversely on a man’s honesty 


and integrity' it is not ‘directly relate[d] to veracityecn 


Gordon required the trial court not only to find compelling 
reasons for disclosure but a strong and direct relationship 
between appellants’ credibility and the conduct involved in 
their prior convictions, particularly where, as here, those 


convictions were for offenses similar to the crime chargedso 


S/ See Appellants' Opening Brief, pp. 14-17. 


Lis Jones v. United States, U.S. App. D.C. 


404 F.2d 212, 216 (D.C. Cir. 1968) (concurring 
opinion). 


S/ The suggestion is made in the Government's brief 


that the crimes of larceny and housebreaking are 
not "similar to robbery because robbery involves 
additional "elements'". To assume that the jury . 
is acquainted with the common law elements of the 
several offenses is as unwarranted as is the con- 
commitant assumption that the jury will fail to 
notice that all these offenses are "stealing." 
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The court below found no such strong and direct relationship, 


but, equating honesty and truthfulness, held convictions 

for larceny and nouseDreaicing per se admissible on the issue 
of credibility. If the Luck doctrine is to have any impact 
on the conduct of trials, then the Government's argument 
that offenses involving "dishonesty" are automatically 
admissible for impeachment purposes must be rejected.—/ 

The trial court should be directed to actually consider 
WES evidence of past thefts are likely, in the circum 
stances of the particular trial, to be prejudicial to a 


fair consideration by the jury. of appellants’ guilt or 


fnnocence.=—/ 


af Compare the determination made by the trial court 


in Weaver v. United States, supra, where, "the court 
dealt with [the relevance of] the robbery conviction 
[to veracity] at length, and articulated with some 

care the basis for its ruling" (slip opinion at page 5), 
with the trial court's comments in this case. 


Appellants agree with the Government's position | 

(pp. 13-14) that there is no need for the trial judge 
to engage in an empty and meaningless recitation of 
formulae in ruling on the Luck issue. However, the 
trial judge is obliged to develop a full record. 
reflecting consideration of all relevant factors. 

(See discussion and citations at page 25 of Appéllants’* 
Brief.) : 


The Government brief tacitly admits that there is 
scanty, if any, on-the-record trial wos findings on 
issues other than relevance, 2// but the Government argues 
that it was not particularly necessary for the defendants | 


to testify because (1) appellant Burgess put on an alibi 


defense anyway; and (2) the prosecution identification 


evidence was sufficient to support a conviction (p- 13). 
Neither of these arguments obviates the need for the jury 
to hear the defendants’ side of the case, nor do they even 
relate to the issue of whether the trial court ever weighed 


relevant constderationse==/ 
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i1/ In an effort to show that there was some considera- 


tion, the Government brief (p. 13) adverts to 
discussions between Government and defense counsel 
as to the prejudicial effect of introduction of the 

- prior convictions. But the trial court, while 
presumably listening to such discussions, plainly 
indicated that the relevance, i.e., dishonesty 
finding was conclusive. Supra, Pp. 3-5 and Appellants' 
Opening Brief, pp. 14-17. 


The Government brief (p. 13) stresses that the trial 

judge had heard the testimony and had a chance to "weigh... 
attacks" on ‘the witnesses' testimony before ruling. The 
argument seems to be that the trial judge should determine 
that there is a need for the jury to hear defendants’ 
testimony depending on his own opinion as to their guilt. 
Appellants suggest that onece inconsistencies appear in 
the testimony of the sole Government witness, the correct 
course of action for a trial judge in a jury trial is to 
refrain from coloring the Luck consideration with his own 
conclusions as to the accuracy of the identification. 
Rather he should determine that this is a paradigm of the 
case where the jury should hear the defendants' story in 
order to make up their own minds. See Jones v. United 
States, U.S. App. D.C. » 402 F.2d 639 (1968) 
where this Court noted in similar circumstances that the 
need for the jury to hear defendant's tale was obvious 

and it was a classic case for the use of discretion to 
exclude the defendant's prior record. 


mm 


A primary consideration is the extent to which it 
is in the interests of justice for the jury to hear 
the defendants' story. The Government argues that there 


was no such need in appellant Burgess’ case because he put 


on alibi witnesses and in appellant Bailey's case because 


he did not!2/° appellant Burgess’ attempts to put on an 


alibi defense through other witnesses could not be considered 


as eliminating the need for his testimony.24/ Nor was it 


Ena 


ey Government's Brief at page 13, ftn. 12, asserts that 


Bailey offered no defense beyond a denial. 


Brown ve United States, 125 U.S. App. D.C. 220, 370 
F.2d 242 (1966). See Appéllants' Brief at pages 22-23... 
_To the extent that Gass v- United States (No. 21, 198) 
(Jan. 29, 1969) indicates otherwise, those views would 
not be applicable here. In Gass, there was identifi- 
cation evidence by two eye-witnesses, and no indication 
of any inconsistencies in their testimony. . There was 
corroboration by laboratory tests and by doctors’ 
evidence. Consequently, Gass did not present the 
"classic" elements showing obvious need of defendants 
testimony as described in Jones v- United States, supra, 
note 12. It is also suggested in Gass that any conflict 
of testimony between Government and defense witnesses, 
as is inevitable in any alibi case, automatically gives 
rise to compelling reasons for the introduction of 
impeaching evidence. The opinion in Brown based on 
recognition that jurors can be expected to view all 
defendants testimony with healthy scepticism is) more 

in accord with the dictates of common sense. The . Luck 
doctrine was introduced to mitigate the prejudice 
suffered by defendants faced with the choice of remaining 
silent or having the jury consider their guilt armed 
with knowledge of their past misdeeds. Surely it would 
aggravate the fundamental unfairness of defendant's 
position to hold that, to the extent others: testify 

in his behalf, there is less need for his testimony 

and consequently less prejudice in denying him the 
‘chance to have the jury hear his story. 
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germane to the need for either appellant Burgess’ or 


appellant Bailey's testimony whether or not his story 
would ‘go much beyond a denial. As this Court said in 
Jones v. United States, 402 F.2d at 643: 


"Thus it is important...for 
the jury to hear the defendant's story, 
even though that story consisted 
primarily of the assertion that he did 
not commit the crime...."i5/ 


The defendants' testimony need not be baroque to be important. 

The fact that the prosecution's identification evidence 
was legally sufficient to support a conviction is an inappro- 
priate measure, of the jury's: need to hear the ‘defendants’ 
rebuttal of such identification evidence. The fact is that 
the Government's case rested on the uncorroborated testimony 
of a single eye-witness and there were inconsistencies in 


his testimony. 29/ 


=o See also the discussion in Weaver v- United States, 


supra, note 2, where the defendant's story was 

Simply that they had the wrong man. Recognizing that 
that may in fact be a man's only defense ("such as it 
was, it was’ all appellant had," id. at page 5), the 
opinion continued: "one may wonder what governmental 
interest was served by keeping appellant's story from 
the jury...." 


See Appellants' Opening Brief, pp- 20-23. Compare Jones 
v. United States, supra, notel2, with Weaver v- United 
States, supra, note 2. In Weaver, the court found that 
"the Government's case was strong indeed", supra, at page 
2. There were several eye-witnesses including the policeman 
who arrested Weaver at the scene of the crime. Therefore, 
although distinctly uneasy about the jury's not having a 
chance to hear defendant's story, the court was unwilling 
to conclude that manifest injustice was done. In Jones, 
recognized inadequacies in the evidence included a lack of 
corroboration and weaknesses in the eye-witnesses' identi- 
fication. Thus the "weakness of the Government's case is 
apparent." | 402 F.2d at 643, ftn. 7, and the "need for 
appellant's testimony was obvious." Id at 643. 


~ 
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The circumstances giving rise to the need for 


appellants' testimony were apparent and were evidently 


and erroneously ignored by the trial court who has been 
charged by this Court with the responsibility for properly 
taking into account the several appropriate considerations. 
"[LOlInce the defense has brought the issue before the judge, 
even though the burden of persuasion remains on the defendant, 


there is a duty upon the judge to make significant inquiry 


to inform himself of the relevant considerations...."2/ 


This the trial court failed to do. At best, the record 
shows that it only partially addressed itself to the 


issues. Thus its determination cannot pass muster as a 


proper exercise of discretion. 


27/ Jones v.’ United States, 402 F.2d at 643. 


Defense counsel at trial properly raised the 
Luck issues and properly pursued them within 
the framework of the hearing as conducted by 
the trial court. He did not content himself 
with the mere mention of Luck and a summary 
request for a ruling. Appellants are not 
barred under principles enunciated in Hood v. 
United States, 125 U.S. App. D.C. 16, . . 
365 F.2d 949 (1966) from securing review of 
the trial court's exercise of discretion. 


—she— 


ADMISSION OF EVIDENCE OF PRIOR CONVICTIONS 
ABRIDGED APPELLANTS’ RIGHTS TO A FAIR AND 
IMPARTIAL TRIAL AND TO DUE PROCESS AS 
GUARANTEED BY THE U.- S- CONSTITUTION .- 

The Government argues (p. 15) that the enactment of 
Section 305 of the D. C. Code was a proper exercise of 
legislative discretion. However, as this Court recently 
noted in Weaver v. United States: 

"The jury's capacity to discriminate 

between a proper conviction as 

impeaching veracity, on the one hand, 

and as indicating a criminal propensity 

probative of guilt of the crime 

immediately charged, on the other, 

appears to have bulked large in the 

Congressional election to enact § 305 

in the first place."18/ : 
Recognizing that Bruton v- United States, 391 U.S. 123 
(1956) casts serious, if not conclusive, doubts on the 
adequacy of the psychological foundations of limiting 
instructions and thus on the constitutionality of the 
statute, this Court in Weaver declined: to consider the 


question in the hope that the then impending Supreme Court 


decision in Cardinale v. Louisiana, 89 S.Ct. 1162 (1969), 


— 


2c Slip opinion at page 7. 
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would prove helpful .22/ On April 1, 1969, the Supreme 


Court dismissed its writ of certiorari in Cardinale on 
jurisdictional grounds. 
Clearly, the constitutional status of the statute 


has been beclouded and attempts to cure these infirmities 


by the Luck doctrine have not been remarkably successful .22/ 


Section 305 rests upon an unsound premise. As a consequence 
of rulings made under its umbrella, appellants were 


deprived of basic constitutional rights. 


12/ The court: expressed some concern over the applicability 


of Bruton vis-a-vis Spencer v. Texas, 385 U.S. 554 
(1967). In Spencer, the majority opinion relied on 
Delli Paoli v. United States, 352 U.S. 232 (1957) 

in support of the proposition that the Constitution 

is not infringed where evidence of prior record is 
admitted with limiting instructions. Jackson v.- Denno, 
378 U.S. 368 (1964) was held inapposite. The next 
year in Bruton, the Court overruled Delli Paoli, relying 
on Jackson v. Denno. Also, the majority in Spencer 
expressed the view that the result might have been 
different had the case arisen in the federal courts. 
Thus the message of Bruton sounds loud and clear. 


See Appendix I in Weaver and discussion on page 6. 


The constitutionality of admitting evidence of prior 


convictions as impeachment having been properly presented 


to the trial court, it is ripe for decision here.2+/ 


The Government contends (pp. 15-16) that because, 
at one time in history, defendants were forbidden to 
testify under the common law, appellants cannot now claim 
that the effective denial of their right to testify deprives 
them of constitutional rights. This notion is simply not 
in step with present-day concepts of jurisprudence.22/ 
The Government also suggests that a rule permitting 
the jury to hear a defendant's story without accompanying 


recitals of his criminal record would be fundamentally 


unfair to the prosecution. However, common sense tells us 


a 


2i/ As to the hope expressed in Weaver that the recommenda- 


tions of the American Law Institute and the Commissioners 
on Uniform State Laws that the practice be abandoned 
would take root through other means that court 

decision, it should be noted that the former first 

spoke 25 years ago and the latter more than 15 years 

ago. 


See Ferguson v. Georgia, 365 U.S. 50, 81 S.Ct. 756 
(1961) and in particular the concurring opinions of 
Justices Prankfurter and Clark. As Justice Clark 
said: "as an unsatisfactory remnant of an age gone 
by, [the incompetency statute] must fall as surely as 
does its palliative...." 365 U.S. at 602. 
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that a jury will seldom be euchred by a defendant's | 
narrative skill. Moreover, the safeguard of cross-— 


examination remains; the Government can test the defendant 


on every point in his story. All that would be excluded 


is evidence of ‘his past misdeeds -— evidence which is ‘far 
less critical to a determination of the relevant issue 

of credibility than it is persuasive on the irrelevant issue 
of a defendant's propensity toward criminal behavior. 

It is time for this Court to recognize that the Fourth 
and Fifth Amendments to the Constitution forbid the Aneee= 
duction of prior convictions as impeachment. Accordingly, 
the case should be remanded so that appellants may be 
afforded due process and a fair trial. 
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AMENDMENT TO APPELLANTS" REPLY BRIEF OF JULY 17, 1969 ~ 


United States v. Coleman, No. 22,316, decided July’ 


11, 1969, United States Court of Appeals for the District 

of Columbia, provides compelling authority for the princi- 
ple that a trial judge may not rest a‘ decision to allow a 
defendant's prior record to be used for impeachment upon 

a finding that the convictions Reiaences dishonest conduct 
.and therefore go to his testimonial credibility. This 
. Court held that the trial judge was required to make further 
inquiry as to (1) the prejudicial effect of the convictions, 
especially where a similar crime is charged, and (2) the 
‘importance of the jury having a chance to hear the defend— ! 
ant's testimony. 

In the Coleman case, there was identification evidence 
of two witriesses and additional corroborative testimony. 

The government's case was strong. Nevertheless, the fail- 
ure to allow the jury to hear defendant's story may have 
been crucial and this Court held. that the trial judge erred 
by his failure to make sufficient inquiries to inform 
himself of the relevant Luck considerations. 

The government's case against Appellants rested on the 
uncorroborated identification of a single witness. In making 
his Luck determination, the trial judge stopped short once 
he found that the convictions were relevant to credibility. 
As shown in Coleman, this was not a sufficient hearing 


under Luck. 


